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ASLEF v UK: Clause 18 Employment Bill

Introduction

The European Court of Human Rights decided in the case of ASLEF v UK 
 2007 that Section 174 of the Trade Union and Labour Relations (Consolidation) Act 1992 which provides that an individual shall not be excluded or expelled from a trade union by reason of “protected conduct” which includes the individual being a member of a political party violates the right to freedom of association and to form and join trade unions under Article 11 of the European Convention.

As a result of this decision the DTI issued a Consultation Document in May 2007
. In the introductory paragraphs of the document it was said “The UK Government does not intend to appeal the judgment and recognises that the relevant parts of trade union law in this country should be amended to ensure compatibility with the Convention.” 
Two options were presented for consultation: 
Option A to remove any explicit reference to a special category of conduct relating to political party membership or activities; and 
Option B to retain the special category of conduct relating to political party membership and activities but introduce certain safeguards against abuse (to make sure that the political party membership or activity concerned was incompatible with a rule or objective of the union and that the decision to exclude or expel was taken in accordance with union rules).

The most straightforward option of repeal of the whole of section 174 was not considered despite the submissions of the TUC and others. Following the consultation the Department of Business, Enterprise and Regulatory Reform introduced Clause 17 of the Employment Bill in the House of Lords (see appendix). The wording of Clause 17 was consistent with Option A. During the course of debate during the Committee Stages in the House of Lords and in response to amendments tabled by Lord Lester and others a substantially redrafted Clause 18 was carried which will now be considered by the House of Commons in the Autumn. Clause 18 follows the Option B approach by introducing additional conditions on a trade union.

Clause 18 as redrafted is arguably not compliant with the ECHR decision in ASLEF v UK and further litigation may be anticipated.

The law before 31 December 2004

Before December 2004, the Trade Unions and Labour Relations (Consolidation) Act 1992 section 174 prohibited the exclusion or expulsion of an individual on the ground of his/her membership or former membership of a political party.  This was the case even if that membership was only one part of the reason for the exclusion or expulsion. This provision dates back to the Conservative Government’s fear that trade unions might target Conservative trade unionists, but it also afforded complete immunity to members of racist and fascist political parties.

If the individual was successful at an Employment Tribunal, and the union refused to reinstate the individual to membership then the individual was entitled to compensation for their losses of up to £58,400. If an application was made to the Employment Appeal Tribunal for compensation then the EAT had to award a minimum of £6,100.

Lee v ASLEF

Jay Lee was a member of the British National Party. He had stood as a candidate in elections for the BNP and been involved in a variety of political campaigning on its behalf. He became a train driver and applied for and was accepted into membership of ASLEF in February 2002. Mr Lee was expelled by ASLEF after the union received reports that: he was standing as a candidate for the BNP; had previously stood as a candidate for the BNP; threatened anti-racist campaigners; written articles which promoted racist and fascist views; and dressed as a priest and handed out anti-Muslim propaganda outside cathedrals. 

In May 2002, ASLEF changed its rules to read “No person shall be admitted into membership of ASLEF if by choice they are members of supporters of or sympathisers with organisations which are diametrically opposed to the objects of the union, such as a fascist organisation”
.
Mr Lee brought Employment Tribunal proceedings against ASLEF under the Trade Union and Labour Relations (Consolidation) Act 1992, section 174. The Employment Tribunal
 determined that Mr Lee was unlawfully excluded by ASLEF. The union appealed.

The Employment Appeal Tribunal (EAT) held that the issue was whether he had been expelled merely for being a member (which was prohibited) or whether he had been expelled “only because of his statements, acts and omissions” (which would be lawful). As the original Employment Tribunal had failed to appreciate the distinction, the EAT held that the case must be remitted to a different tribunal
.

The Employment Tribunal hearing the remitted case upheld Mr Lee’s complaint and rejected the union’s case that the expulsion was entirely attributable to Mr Lee’s conduct, apart from his membership of the BNP. As a result ASLEF was obliged to re-admit Mr Lee to membership even though it was in breach of its own rules in doing so.

Background to the 2004 Changes
 

Mr Lee was not the only member of the BNP bringing action against his union for expulsion. There appears to have been a campaign inside the BNP to encourage members to join trade unions. An article from the BNP journal, British Nationalist of January 2003 said:

“Even better, our Legal Department is now running the cases of four activists who were sacked from their own unions for BNP membership. The four are each now looking at the receipt of some very substantial compensation for the illegal actions of their far- left union bosses. This is most important. If you are not a member of a (left- wing) union, then join. Those that are members of unions should abide by normal workplace rules. Don’t take your politics into the workplace and avoid fractious political arguments. That said, those looking to be thrown out of their union and then getting a big five figure payout should make it known to the local union lefty (there’s always one!) that they are BNP members and may (even better!) be standing as candidates for the BNP. Watch the union lefties squeal and then delight in being chucked out of the union. You haven’t got long to get on this particular gravy train, because the far left loonies will soon stop their persecution of us once they find out how expensive it can be!”

The other cases referred to by the BNP against trade unions were all unsuccessful.

As a result of the actions of the BNP and their policies the Government made a commitment to changing the law. Following lobbying by trade unions and the TUC, Patricia Hewitt announced at Labour Party Conference in 2003 that legislation would be introduced to stop the BNP exploiting the law. The Government then sought to enshrine the EAT approach in legislation in the October 2004 amendments (see appendix). A distinction is made between membership and activities but it remains for Employment Tribunals to resolve the factual issue of where the dividing line is between the two. The language of the section remains convoluted and entirely inaccessible to an ordinary trade union member without the assistance of legal advice and explanation.

The amendment made it clear that it was not unlawful to expel from the trade union for conduct which consists of activities undertaken by an individual as a member of a political party. So standing as a candidate, canvassing or making political speeches for the BNP would not be protected conduct and trade unions would be able to expel.

It is noteworthy that about the same time as the 2004 amendments were introduced various Government departments had adopted policies to prevent members of the BNP being employed as for example prison officer. These policies have also been the subject of unsuccessful challenge by a member of the BNP.

Trade Union Rule Books

All trade unions have rule books governing their relations with their members. In expelling or excluding from membership Trade Unions have to follow their Rule books. Failure to follow Rule Books can lead to members making separate complaints to the Certification Officer for Trade Unions.

Some Rule Books prohibit membership of the trade union to racists or fascists. However, following the 2004 amendments trade unions are still vulnerable to section 174 claims because to exclude merely for membership of a political party is unlawful. If however, the individual breaks the unions rules by their racist conduct then there may be grounds for bringing disciplinary action under the union Rules.

ASLEF v UK
 

ASLEF complained to the European Court of Human Rights, relying on Article 11 of the ECHR:

(1) Everyone has the right to freedom of peaceful assembly and to freedom of association, including the right to form and join trade unions for the protection of his interests.

(2) No restriction shall be placed on the exercise of these rights other than such as are prescribed by law and are necessary in a democratic society in the interests of national security or public safety, for the prevention of disorder or crime or for the protection of the rights and freedoms of others. This Article shall not prevent the imposition of lawful restrictions on the exercise of these rights by members of the armed forces, of the police or of the administration of the State.

The International Labour Organisation Convention 87. The UK ratified in 1949. See Article 3:

1. Workers and employers organisations shall have the right to draw up their constitutions and rules, to elect their representatives in full freedom, to organise their administration and activities and to formulate their programmes.


2. The public authorities shall refrain from any interference which would restrict this right or impede the lawful exercise thereof.

The ECHR found that section 174 (as amended) violated the right to freedom of association and to form and join trade unions under Article 11. Workers should be free to join (or not) a trade union without sanction so too should the trade union be free to choose its own members. Article 11 does not impose an obligation on organisations to admit whoever wishes to join irrespective of the rules of the union. In the exercise of their Article 11 rights trade unions must be able to decide (by reference to their rules) issues relating to admission to and expulsion from the union.

The ECHR went on to say that if the State does intervene in internal trade union matters, such intervention must be “prescribed by law” and “necessary in a democratic society”. The Court looked at the facts of the particular case and said that in the absence of any identifiable hardship suffered by Mr Lee or any “abusive and unreasonable conduct by the trade union, the UK Government had not struck the right balance. 

“Where associations are formed by people, who espousing particular values or ideals, intend to pursue common goals, it would run counter to the very effectiveness of the freedom at stake if they had no control over their membership. By way of example, it is uncontroversial that religious bodies and political parties can generally regulate their membership to include only those who share their beliefs and ideals.”

As a consequence of the decision the Government issued the consultation referred to above.

Employment Bill Clause 17 (now 18)

The newly reformulated Clause 18 which will be debated in the House of Commons after the recess means that Option B that was rejected during the consultation has reappeared.  Clause (4C) requires that a trade union has either a rule or an objective which outlaws membership of “that political party”. 

This is an entirely unnecessary gloss on the decision of the ECHR and amounts to further regulation of a union’s freedom of association and its autonomy.

 

Trade unions are already heavily regulated in the UK. They have extensive democratic structures in accordance with their own Rule Books which are themselves subject to oversight by the Certification Officer (see section 3 of the TULR (C) A 1992). Many Rule Books require extensive consultation before Rules or objects can be changed including: special Rules conferences; ballots of members and/or a significant majority of members voting in favour at a conference (often 2/3 majorities are required). Members are able to enforce their rights under trade union rules either as a matter of contract through the civil courts or through a complaint to the Certification Officer.
 

 

A requirement that the relevant political party be named in the Rules or objects section would be an invitation to the far right parties liable to otherwise fall foul of trade union Rules and objects to regularly change their names. Trade unions may have extant policies or objects from the 1970s and Rules prohibiting membership of the National Front. 

Newer policies may refer to the British National Party. However, if there were to be a splinter group from the British National Party, under the current drafting of the clause such a political party would arguably not be caught. 

There would not need necessarily to be a splinter group, but a far right party could just regularly (but in a minor way) change its name year on year, calling itself British National Party 2008, 2009 etc to avoid a trade union ever being able to expel for membership of that party. The “new” party would not be named in the Rules regardless of whether its views or activities were diametrically opposed to those of the trade union concerned.

 

Clause (4C) will also lead to a situation where Employment Tribunals will of necessity have to determine whether as a matter of fact the Rules or objects of a trade union do outlaw “that political party”. This is highly undesirable and will lead to an additional litigation burden on trade unions and their members.

Matters of interpretation of trade union Rules Books should be left to the civil courts. 

This may also give a further platform to individuals from far right parties who might seek to use this opportunity to challenge the trade unions’ rules on what would be essentially political grounds. 

 

The re-drafted clause 18 is a recipe for further litigation. The ECHR made clear at paragraph 39 [see above] “Article 11 cannot be interpreted as imposing an obligation on associations or organisations to admit whosever wishes to join…. Similarly, the right to join a union ‘for the protection of his interests’ cannot be interpreted as conferring a general right to join the union of one’s choice irrespective of the rules of the union: in the exercise of their rights under Article 11(1) unions must remain free to decide, in accordance with union rules, questions concerning the admission to and expulsion from the union.” 

 

In my view, the additional gloss contained in the redrafted (4C) requiring that a union has either a rule or an objective which outlaws membership of “that political party” fails to understand the ECHR’s decision or properly amend the law in the light of the ECHR decision and will be open to further challenge either in the domestic courts or the ECHR in an appropriate case.

 

It is notable that while ASLEF’s Rules say “no person shall be admitted into membership of ASLEF if by choice they are members of, supporters of, or sympathisers with, organisations which are diametrically opposed to the objects of the union, such as a fascist organisation”, the rule does not name the BNP or indeed any political party. 

Were clause 18 to be passed as drafted, ASLEF could still not expel Mr Lee under domestic legislation. The ECHR said the union could and therefore the Government would be exposed to further challenge by their failure to properly implement the ECHR decision.

 

In addition Clauses (4F) – (4G) seek to enshrine in statute matters which are properly for trade union Rule Books and again are an unnecessary gloss on the ASLEF v UK decision. 

A trade union is required as a matter of contract with its members to act in accordance with its Rules. All unions have disciplinary Rules, many have highly developed procedures, some are far more developed then employers’ own disciplinary procedures. 

It would be ironic if the Employment Bill, which is to repeal the Statutory Grievance and Disciplinary procedures that employers and others believe amount to unnecessary over regulation, resulted in increased requirements on trade unions’ procedures in relation to expulsion of their members ((4H) which requires notice to be given and an opportunity to make representations)). 

This amounts to unnecessary over- regulation. If a member is expelled without the trade union’s Rules being followed then they have a right under their membership contract to bring a claim for breach of contract including recovery of any losses sustained. Alternatively, such a member can complain to the Certification Officer.

 

(4G) adds new provisions in relation to conditions applying to individuals expelled or excluded for membership of a political party. These include “(c) the individual would lose his livelihood or suffer other exceptional hardship by reason of not being, or ceasing to be, a member of a trade union”. 
There can no longer be any closed shops as a result of the 1992 Act. It is therefore unclear why it is thought that a former trade union member would lose their job as a result of expulsion from the relevant trade union. We are not aware of any evidence of any such individual losing their job as a result of expulsion from a trade union. There is already protection from dismissal and discrimination by employers on grounds of being or not being a union member. The individual therefore already has redress against the employer.

 

Of course there may be circumstances where an employer takes a separate decision to discipline or dismiss an employee for misconduct. It is foreseeable that an individual espousing extreme political views or displaying literature promoting offensive views might find that their behaviour is in breach of an employer’s equal opportunities or diversity policies. However, any such behaviour would be dealt with by the employer under their procedures and if a decision was made to dismiss that employer might face a separate unfair dismissal case. 

Unfair dismissal law provides remedies for such circumstances and there is no reason why trade unions should face challenge for a decision (dismissal by the employer) that was not within their power. 

The ECHR does refer in their reasoning at para 50 the issue of detriment to Mr Lee. They do so in the context that in weighing Mr Lee’s individual rights against the union’s rights they:

 “were not persuaded.. that the measure of expulsion impinged in any significant way on Mr Lee’s exercise of freedom of expression or his lawful political activities. Nor is it apparent that Mr Lee suffered any particular detriment save loss of membership itself in the trade union”. 

Read in context the decision is not elevating the principle of “no detriment” to Mr Lee as being decisive in the weighing exercise the court conducted. Again this sub clause is entirely unnecessary and does not properly implement the ECHR decision. 

 
We are concerned that the current proposals for Clause 18 will not ensure that UK law is in compliance with the decision of the European Court of Human Rights (ECHR).
In ASLEF v UK the ECHR says the UK government must strike a balance between members’ rights and those of the union. The Government’s proposals do not comply with the Court’s strictures and we consider mark a continued unjustified interference with trade union autonomy, contrary to Article 11.

The proposed redrafted Clause 18 makes section 174 hugely more complicated. It is inconsistent with the ECHR decision and furthermore imposes yet more restrictions on trade unions, already over regulated by statute.

  

 
Victoria Phillips
Head of Employment Rights 
Thompsons Solicitors
victoriaphillips@thompsons.law.co.uk
020 7290 0000
 

26 September 2008


Appendix

Section 174 and legislative changes

Section 174 Trade Union and Labour Relations (Consolidation) Act 1992

As introduced by Trade Union Reform and Employment Rights Act section 14

[At the time of the Lee v ASLEF litigation]

(1) An individual shall not be excluded or expelled from a trade union unless the exclusion or expulsion is permitted by this section.

(2) The exclusion or expulsion of an individual from a trade union is permitted by this section if (and only if):

(a)…..

(b)…..

(c) …. Or

(d) the exclusion or expulsion is entirely attributable to his conduct

(3) …..

(4) For the purposes of subsection (2)(d) “conduct, in relation to an individual, does not include:


(a) his being or ceasing to be, or having been or ceased to be –



(i) a member of another trade union,



(ii) employed by a particular employer or at a particular place, or



(iii) a member of a political party, or


(b)……

Section 177(1)(b) provides that “conduct” includes statements, acts and omissions

Section 174 Trade Union and Labour Relations (Consolidation) Act 1992 as amended by the Employment Relations Act 2004

(1) An individual shall not be excluded or expelled from a trade union unless the exclusion or expulsion is permitted by this section.

(2) The exclusion or expulsion of an individual from a trade union is permitted by this section if (and only if):

(a)…..

(b)…..

(c) …. Or

(d) the exclusion or expulsion is entirely attributable to conduct of his (other than excluded conduct) and the conduct to which it is wholly or mainly attributable is not protected conduct.

….

(4) For the purposes of subsection (2)(d) “excluded conduct”, in relation to an individual, means-

(a) conduct which consists in his being or ceasing to be, or having been or ceased to be, a member of another trade union,

(b) conduct which consists in his being or ceasing to be, or having been or ceased to be, employed by a particular employer or at a particular place, or

(c) conduct to which section 65 (conduct for which an individual may not be disciplined by a union) applies or would apply if the references in that section to the trade union which is relevant for the purposes of that section were references to any trade union.

(4A) For the purposes of subsection(2)(d) “protected conduct” is conduct which consists in the individual’s being or ceasing to be, or having ceased to be, a member of a political party.

(4B) Conduct which consists of activities undertaken by an individual as a member of a political party is not conduct falling within subsection (4A).

Employment Bill [HL] 2007 – 08 

As introduced on 7 December 07

Clause 17

Trade union membership

17. Exclusion or expulsion from trade union for membership of political party

(1) The Trade Union and Labour Relations (Consolidation) Act 1992 (c. 52) is

amended as follows.

(2) In section 174 (right not to be excluded or expelled from union)—

(a) in subsection (2)(d) the words “and the conduct to which it is wholly or

mainly attributable is not protected conduct” are repealed;

(b) subsections (4A) and (4B) are repealed.

(3) In section 176 (remedies)—

(a) subsections (1A) to (1D) are repealed;

(b) subsection (6B) is repealed.

Employment Bill No 117

As presented to Commons 3 June 2008

Clause 18

Trade union membership

18 Exclusion or expulsion from trade union for membership of political party

(1) The Trade Union and Labour Relations (Consolidation) Act 1992 (c. 52) is

amended as follows.

(2) In section 174 (right not to be excluded or expelled from union) after subsection

(4B) there is inserted—

“(4C) Conduct which consists in an individual’s being or having been a

member of a political party is not conduct falling within subsection

(4A) if membership of that political party is contrary to—

(a) a rule of the trade union, or

(b) an objective of the trade union.

(4D) For the purposes of subsection (4C)(b) in the case of conduct consisting

in an individual’s being a member of a political party, an objective is to

be disregarded—

 (a) in relation to an exclusion, if it is not reasonably practicable for

the objective to be ascertained by a person working in the same

trade, industry or profession as the individual;

(b) in relation to an expulsion, if it is not reasonably practicable for

the objective to be ascertained by a member of the union.

(4E) For the purposes of subsection (4C)(b) in the case of conduct consisting

in an individual’s having been a member of a political party, an

objective is to be disregarded—

(a) in relation to an exclusion, if at the time of the conduct it was not

reasonably practicable for the objective to be ascertained by a

person working in the same trade, industry or profession as the

individual;

(b) in relation to an expulsion, if at the time of the conduct it was

not reasonably practicable for the objective to be ascertained by

a member of the union.

(4F) Where the exclusion or expulsion of an individual from a trade union

is wholly or mainly attributable to conduct which consists of an

individual’s being or having been a member of a political party but

which by virtue of subsection (4C) is not conduct falling within

subsection (4A), the exclusion or expulsion is not permitted by virtue of

subsection (2)(d) if any one or more of the conditions in subsection (4G)

apply.

(4G) Those conditions are—

(a) the decision to exclude or expel is taken otherwise than in

accordance with the union’s rules;

(b) the decision to exclude or expel is taken unfairly;

(c) the individual would lose his livelihood or suffer other

exceptional hardship by reason of not being, or ceasing to be, a

member of the union.

(4H) For the purposes of subsection (4G)(b) a decision to exclude or expel an

individual is taken unfairly if (and only if)—

(a) before the decision is taken the individual is not given—

(i) notice of the proposal to exclude or expel him and the

reasons for that proposal, and

(ii) a fair opportunity to make representations in respect of

that proposal, or

(b) representations made by the individual in respect of that

proposal are not considered fairly.”

(3) In section 176 (remedies) in subsection (1D)(a), for “a member of the general

public” substitute “a person working in the same trade, industry or profession

as the complainant”.

� [2007] IRLR 361


� The Judgment of the European Court of Human Rights in the ASLEF v UK case: Implications for Trade Union Law  05/07/NP URN07/963


� Before that time ASLEF had policy “to campaign against the obnoxious policies of political parties such as the National Front”


� Decision promulgated 21 May 2003


� ASLEF v Lee (2004) UKEAT/0625/03


� 1. Potter v UNISON, 2. John Walker v TGWU, and 3. Donna Graham v Bakers Union


� Paragraph 39


� see section 108A
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